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EARL OF NEWBURGH, 


AND 


LORD VISCOUNT KINNAIRD. 
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1 T is generally ſuppoſed by the Public at 
large, that the Earl of IVewburgh and his 
Son Lord Viſcount NMnnaird, are deprived 
of the Derwentwater Eſtate, which has 


been, for ſome years paſt, appropriated to 


the ſupport and maintenance of Greenwich 


Hoſpital, as the neceſſary and immediate 


conſequence of the attainder of their An- 
ceſtors, James Earl of Derwentwater, and 
his Brother the Hon. Charles Radclife. 
If this were the fact, they could ſubmit to 
Parliament no other motives of lenity and 
forgiveneſs, than ſuch as have ſo frequently 
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operated upon the Legiſlature, in the li- 
beral inſtances of forgiveneſs and gene- 
roſity, which ſo many ſufferers for the ſame 


cauſe have experienced from their mercy. 


The obvious purport of publiſhing this 
Caſe, is to make it known to the world, 
that the preſent Earl of Newburgh and his 
Son are not deprived of the Radcliffe 
eflates, becauſe they were forfeited by the Al- 
tainder of their Ancęſtors, who (with many 
other noble families, now in poſſeſſion of 
their ancient patrimonies) were unfortu— 


nately concerned in the ſame cauſe, 


In the year 1712, James Earl of Der- 
wentwater being ſeized of very conſiderable 
eſtates in the Northern Counties of Eng- 
land, upon his marriage with Miſs Webb, 
ſettled them upon himſelf for life, then 
having charged them with a ſum of Money, 
for the portions of his Daughters and 


younger 


Tone 


younger Sons, he entailed them upon his 


firſt and other ſons; and in default of any 
Son of that marriage, he charged them 
with a further ſum of Money for the ad- 
ditional portions of his Daughters; then he 
ſettled them upon his Brother Charles Rad- 
cliffe for life, and entailed them upon 1s 
firſt and other Sons, in the ſame manner 


he had upon i, own. 


There was iſſue of the marriage of 
James Earl of Derwentwater, one Son 
named Join, and one Daughter named 
Anna Maria, who aiterwards was married 
to Lord Petre. 


The Earl of Derwentwater, and his 
Brother Charles Radcliffe (though then only 
in the nineteenth year of his age,) being 


nearly allied by conſanguinity to the Houſe 


of Stuart, were unfortunately induced to 


Join in the Rebellion which broke out in 


tlie 


E 


the Vear 1715: they were both taken and 
attainted of High Treaſon; the Earl of 
Derwentwater was almoſt immediately ex- 
ecuted, and his Brother Mr. Charles Rad- 
cliffe, eſcaped out of prifon, and fled out 


of the kingdom. 


The Legiſlature, at that time, exerted 
the utmoſt rigor and ſeverity, which the 
Laws and Conſtitution of this country ad- 
mitted of. The attainted Earl forfcited 
his eſtate, his title, and his life; it was 
all he could ſuffer : but his eſtate being 
only for his own life, he could not forfeit 
a larger eſtate, which he had not in him; 
and, therefore, by the moſt folemn adjudi— 
cation of the Laws of this country, his 
Son John, though he had loſt his title and 
nobility by the attainder of his father, was 
admitted into the poſſeſſion of all the 
eſtates which were entailed upon him by 


his father's Marriage Settlement. 


It 


11 


It is a matter of recorded notoriety, that 
the claim of Mr. John Radcliffe was eſta- 
bliſhed under the ſtricteſt enquiries and 
the moſt ſolemn adjudications, which the 
Laws and Conſtitution of this country 
have ever acknowledged. No partiality er 
favour could be ſuſpected to have ariſen at 
that time, in favour of the repreſentative 
of the family of Derwentwater, But 
Juſtice ſtood firm upon the line of rigor, 
which the Conſtitution and Laws had pre- 
ſcribed, and withheld further proceſs : the 
Offender had ſuffered all he could; the 
innocent Son was not to be arbitrarily diſ- 
poſſeſſed of thoſe rights, which the Laws 


had given him, without forfeiting them 


himſelf. 


Here ended the effects of the attainder 


of the Earl of Derwentwgater, in the ex- 
tinction of the title, and the loſs of his 
life; and, as a ſurther inſtance, that the 
rigor of the Law had run its full extent, 


the 


— 


1 
the fortune of Miſs Radc/iffe (afterwards 
Lady Petre) was, after the execution of 
her Father, raiſed out of the eſtates, and 
paid to her; and had Mr. 7% Radclife, 
the Son, been of age at any time, after his 
Father's death, he might have effectually 
ſold or ſettled the whole eſtates, in ſuch 
manner, that they never after could have 
been affected by the attainder of his Fa— 
ther cr of his Uncle, Mr, Charles Radchfe 


But Mr. John Radcliffe died in the Year 
1731, under age, and was, therefore, un- 
able, during the fixteen years, which he 


was in the poſſeſſion of his eſtates, to do 


any act to defeat the further limitations 


contained in his Father's Settlement, in fa- 
vour of his Uncle, Mr. Charles Radcliffe, 


and his firſt and other Sons. 


Upon the death of Mr. John Radcliffe, 
in the Year 1731, the Life Eſtate of Mr. 


Charles Radcliffe commenced, which had 
undoubtedly 


1 


undoubtedly become forfeited to the Crown 
in conſequence of his attainder. The Life 
Eſtate of the Earl of Derwentwater, which 
was forfeited to the Crown, was determined 
by his execution ; but as Mr. Charles Rad- 
cliffe had eſcaped the hands of Juſtice, his 
Life Eſtate ſtill remained outſtanding, and 
became a legal and juſt forfeiture to the 


Crown by virtue of his attainder. 


Mr. Charles Radcliffe, in the year 1724, 
married the Counteſs of Newburgh, by 
whom he has left ſeveral Children, ſtill liv- 
ing: this marriage happened near ſeven years 
before the Life Eſtate of Mr. Charles Rad- 
cliffe (which was forfeited to the Crown 
by his attainder) became veſted in poſſeſ- 
ſion; and although Mr, Charles Radcliffe 
ſtood himſelf attainted, yet, at that time, 
his Children, though born in France, were, 
to all intents and purpoſes, natural born 
ſubjects of this Realm, under a Statute then 
| B in 
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in force, and as fully capable of taking and 
holding an Eſtate by the Laws of this 


Realm, as their Coufin German, Mr. 


Jon Radcliſte, whoſe claim and right had 
been recognized and eſtabliſhed in the moſt 
ſolemn manner. The words of the Seventh 
of Queen Ann, are too expreſs and explicit 
to involve a ſhadow of doubt: © And be it 
*e further enacted, by the authority afore- 
«© faid, that the children of all natural born 
«« ſubjetts cut of the ligeance of her Majeſty, 
«© Der heirs and ſucceſſors, [Dall be deemed, 
* adjudged, and taken to be natural born 
© ſubjects of this Kingdom, to all intents, 
conſtructions, and purpoſes whatſoever.” 


The preſent Earl of Newburgh was born 
in the year 1725, and as the firſt Son of 
Mr. Charles Radcliffe, and as a natural born 


ſubject of this Realm, under the expreſs 


words of the Seventh of Queen Ann, be- 


came legally entitled, under his Uncle's 


Marriage 


1 
Marriage Settlement, to an Eſtate in tail 


male, expectant upon the deceaſe of his 


father, Mr. Charles Radchffe, in all the 


lands comprized in the before- mentioned 


Settlement. 


Under this very Settlement the Earl of 


Derwentawater had a Life Eſtate, which he 


forfeited ; and his Son, Mr. John Radcliffe, 
as we have ſeen, actually took his Eſtate 
in tail. Mr. Charles Radcliffe had alſo un- 
der it, an Eſtate for 4s own life ; and this 
he forfeited to the Crown: he alſo had a 
Son born in lawful wedlock, who was a 
natural born ſubject of Great- Britain, to a!l 
mtents, conſtructions, and purpoſes whatſo- 
ever, and in the ſtricteſt parallel, equally 
entitled to an Eſtate tail, under the ſame 
Settlement with his Couſin German, Mr. 
John Radcliffe. As Mr. John Radclife 
then, who was the eldeſt Son of the late 
Earl of Dermwentwater, was not deprived 
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of his Eſtate on account of the attainder of 
his Father, it muſt be ſelf-evident, that 
the preſent Earl of Newburgh is not de- 
prived of 47s Eſtate on account of the 
attainder of 47s Father; for, by one and 
the ſame ſettlement, each Father had a 
Life Eſtate, which he forfeited to the 
Crown, and each Son had the ſame Eſtate 
entailed upon him, preciſely in the ſame 


manner. 


It becomes then a matter of ſurpriſe, 
how the preſent Earl of Newburgh remains 
excluded from that very Eſtate which his 
Couſin German, by one and the ſame title, 


claimed and enjoyed; and herein lies the 


hardſhip of the Caſe. 


After the execution of the Earl of Der- 
wentwater, Parliament did not think pro- 
per to paſs an act, by which the legal 
rights of the children of attainted parents 
ſhould be defeated; but on the contrary, 

N thear 


= „ 
their admitting the claim of Mr. Jon 
Radcliffe, did effectually reveſt the Der- 
dent water Eſtates to the uſe of the be- 
fore- mentioned Settlement; which was 
rather a confirmation, than a defeazance 
of the title of the Earl of Newburgh to 
the ſettled Eſtates; nor did Parliament, 
during the life of Mr. Tohn Radcliſe, paſs 
any act to preclude the remainder Men under 
that Settlement, from taking the Eſtates, 
which the Laws of the Land gave them a 


right to hold and enjoy. 


Upon the death of Mr. John Radchfe, 
in the eighteenth year of his age, the Lite 
Eſtate of Mr. Charles Radcliffe commenced, 
and the preſent Earl of Newburgh actually 
did take an Eſtate in tail male, immediately 


expectant upon the death of his Father. 


It cannot be queſtioned, that the preſent | 
Earl of Newburgh, at the time of the death 
of his Couſin German, Mr. J Kadcliffe, 


— 
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was with every other natural born ſubje& of 


this Realm, legally and indefeazibly entitled 
to the full benefit of the ſacred and irre- 
fragable Charter of Engliſh Liberties, which 
expreſsly ſaith, that No Freeman ſhall be 
faken or impriſened, or be difſeized of his 


freehold or liberties, or free cuſloms, or be 


outlawed or exited, or any otherwiſe deſtroyed. 
Nor will we paſs upon him, or condemm him, 
but by the lawful judgment of his Peers, or 
by the Law of the Land; we will fell to no 
man, we will not deny or defer to any 
man, either Juſtice or Right. 


Magna Charta, c. xxix. 


Now nothing can be more palpable than 
that the preſcnt Earl of Newburgh, in the 
year 1731, was undoubtedly a Freeman, 
and in his abſence and his infancy, was 
diſſeiged or diſpoſſeſſed of a conſiderable 
Eſtate of Inheritance, and of his Birth-right 
and Liberties as an Engliſhman ; he was to 
all effects outlawed by being made an alien : 


nor 


E 
nor can he be ſaid to have been condemned 
by the lauful judgment of his Peers, for his 
claim never was ſubmitted to a Jury, or 
decided by a Court of Judicature: nor was 
it by the Law of the Land; for at the 
time of his taking a Remainder veſted un- 
der the Settlement, no law of the land ex- 
iſted relative to the ſubject, but that which 
gave and confirmed his right and title to 


the Derwentwater Eſtates. 


Every Briton flatters himſelf with the 
pleaſing aſſurance, that he lives in a land 
of freedom, where his property, his liberty 
and his life are warranted and fecured to 
him by the Law of the Land: but few, 
very few have reflected, that there exiſts in 
our Statute Books an ex poſt Jucto law, fo 
fatally cruel in its conſequences, to a re- 
ſpectable and noble family of this King= 
dom. No umbrage or oftence can be taken 


at the words of a late reſpectable and learn- 
| ed 


35 
ed Judge upon the ſubject: after talking of 
Caligula's tyrannical mode of promulging 
his laws, who wrote them in very ſmall 
characters, and hung them upon high pil- 
lars, the more effectually to enſnare the 
people. *© There is,“ continues he,“ ſtill 
* 4 more unreaſonable method than this, 
„ which is called making of laws ex poſ? 
* fact; - when after an action (indifferent 
« in ijtſelf) is committed, the Legiſlature 
66 then,” for the firſt time, declares it to 
* have been a crime, and inflicts a puniſh- 
« ment upon the perſon who has com- 
ce mitted it. Here it is impoſſible that the 
* party could foreſee, that an action, in- 
« nocent when it was done, ſhould be 
« afterwards converted to guilt, by a ſub- 
* ſequent law; he had therefore no cauſe 
66 to abſtain from it, and all puniſhment 
« for not abſtaining, mult of conſequence 
« be cruel and unjuſt, Blackſtone's In- 
* troduftion, c. 2. p. 40.” | 
The 


To 
The facts ſpeak for themſclves ; whilſt 
Mr, John Radcliffe lived and enjoyed the 
Eſtate, there was no occaſion to do any 
att, whereby the preſent Earl of Newburgh 
ſhould be excluded from his right of in- 


heritance : but immediately upon his death; 
to ſerve the particular purpoſe of ſecuring 
to Government the confiſcation of the 
Derwentwater Eſtates, which muſt other- 
wiſe have defcended to the Earl of New- 
burgh, in the ſame manner they had de- 
ſcended to Mr. fobn Radcliffe, the cruel, 
and till that time unheard-of, expedient, 
of unnaturalizing an unoffending infant, 
of the age of five years, was deviſed, and 
carried into execution by the 4th of Geo. II. 
c. 21, which contains the following clauſe : 


% Provided always, and be it further 


© enacted and declared by the authority 


* aforeſaid, That nothing in the ſaid recited 
act of the ſeventh year of her ſaid Ma- 
C cc jeſty's 
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5 jeſty's reign, or in this preſent Act con- 
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tained did, doth, or ſhall extend, or 
ought to be conſtrued, adjudged, or 
taken to extend to make any children 
born, or to be born, out of the ligeance 


of the Crown of England, or of Great- 


Britain, to be natural born ſubjects of 


the Crown of England or of Great- 
Britain, whole Fathers, at the time of 
the birth of ſuch Children reſpectively, 
were, or ſhall be attainted of High- 
Treaſon, by judgment, outlawry, or 
otherwiſe, either in this Kingdom or in 
Ireland, or whoſe Fathers, at the time 
of the birth of ſuch Children reſpective- 


ly, by any law or laws made in this 


Kingdom or in Ireland, were, or ſhall 
be liable to the penaities of High Trea- 
ſon or Felony, in caſe of their returning 
into this Kingdom, or into Ireland, with- 
out the licence of his Majeſty, his heirs 
or ſucceſſors, or any of his Majeſty's royal 


„ predeceflors, 
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1 
predeceſſors, or whoſe Fathers, at the 
time of the birth of ſuch Children re- 
ſpectively were, or ſhall be in the actual 
ſervice of any Foreign Prince or State 
then in enmity with the Crown of Eng - 
land, or of Great-Britain ; but that all 
ſuch Children are, were, and ſhall be 
and remain in the fame ſtate, plight, 
and condition, to all intents, conlſtruc- 
tions, and purpoſes whatever, as they 
would have been in, if the ſaid act of 
the ſeventh year of her late Majeſty's 
reign, or this preſent Act, had never 


been made: any thing herein, or in the 


{ſaid Act of the ſcventh year of her faid 


late Majeſty's reign contained, to the 


contrary in any wiſe notwithſtanding.“ 


Is it not ſtrange that the ſame Legiſla- 


ture, who ever were, and are the depoſitory 


guardians of the facred rights of infants, 


ſhould proceed with ſuch {crupulous re-. 
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13 
Juctancy to defeat their rights, by baſtardig- 


ing the Iſſue, in caſes where the infidelity 
of a wife has been fully proved, ſhould, in 
this inſtance, proceed with ſuch rigor 
againſt an infant, as to deprive him, un- 
heard by friend or council, of his Birth- 
right of being a natural born fubje&t of 
this Realm, and to take from him the right 
which was actually veſted in him to a very 
conſiderable Eſtate? Happy for him, per- 
haps, had it been leſs conſiderable : he 
might then have continued to live the re- 
mainder of his life, as well as he did the 
firſt five years of it, under the ſanction and 
protection of the Laws of this Realm, and 
be at this hour in the actual enjoyment of 
his ancient patrimony, which thoſe Laws 
had given him, and of which he is now 
deprived, by the before-mentioned unpre- 


cedented inſtance of ſeverity and cruelty. 


It is true, that in the year 1749, the 


prelent Earl of Newburgh, being by virtue 
| of 


E 


of the before- mentioned Statute, made in- 


capable of taking an Eſtate, and actually 
thereby bereft of every means of ſubũſt- 
ence, received from Parliament the ſum of 
Twenty-four Thouſand Pounds (a fum 
ſcarcely exceeding the yearly income of 
the Derwentwater Eſtate) in conſideration 
of which, he was made to relinquiſh, both 
for himſelf and his heirs, all Right and 
Title to the Derwertwater Eſtate. If this 
releaſe, made by an alien, of an Eſtate, 
which he could not hold, ſhould be 
thought to operate againſt himſelf, yet it is 
preſumed, that ſuch a releaſe can never be 
ſaid to affect the intereſt of Lord Viſcount 
Kinnaird, who is now, (and it 18 hoped 
will be permitted for ever to remain) a 


natural born ſubject of Great- Britain. 


Under the expreſs words of the Seventh 
of Queen Ann (which Statute then ſubſiſt— 


ed in full ſorce) the late Countels 07 New- 


burgh 
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Burgh (who was then in France) was as 
ſecure, as the moſt tolemn ſanction of the 
| Legiſlature could make her - that, as to 
the inheritance of her Son, there could be 
no difference, whether ſhe was delivered 
of him in this Realm, or in any Foreign 
Kingdom out of the ligeance of this 
Crown. In fact, ſhe had the very ſame 
ſecurity and ſanction, that her children, then 
born in France, were natural born ſubjects 
of Great-Britain, as any natural born fub- 
jects of this Kingdom at preſent have, that 
their Iſſue, though born in Foreign parts, 
are natural born ſubjects of this Realm. —- 
If any perſons, who either were themſelves, 
or have had children born in foreign parts, 
ſhould hereafter, by an ex pot facto law, 
be made to forfeit their Eſtates and Birth- 
rights as Engliſhmen, tor no other reaſon, 
than becauſe they were born in Forcign 
Parts, every ſuggeſtion, every motive, 
every reaſon which would arife in the 


breaſts 


„ 
breaſts of the ſufferers under ſuch a ſup- 


* 


poſed Act, againſt its cruelty and injuſtice, 
are indiſputably ſuch, as evince the op- 


preſſive hardinip of the preſent Caſe, 


It is then concluſively evident, that the 
preſent Earl of Newburgh is not now pre- 
cluded from the Derwentwater Eſtate, 
becauſe his Father was attainted of High 
Treaſon; otherwiſe Mr. 7% n Radcife 
would, under the like circumſtapce, have 
been precluded from the ſame Eitate ; but 
becauſe an Act of Parliament was palled 
five years after the fact exiſted, which, by 
a retroſpective operation, deprived an in- 
fant of his legal and natural right to a very 
ample property; a right which attached 
and became veſted in him, the very mo- 
ment he was born, and which, without 


any day given him to appear in, he hath 


been made to forfeit, in the age of inno- 


cence, when he was incapable of com- 
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mitting offence, -and 1a his abſence, when 


no friend could be applied to, to interpoſe 


in his behalf, . 


By publiſhing this Caſe, the Earl of 


Newburgh and Lord Viſcount' Hum ird, 


appeal to 'tne candour of every individual, 


and of the Public in general, to point out, 


what human prudence, what. foreſight, 


what ſubmiſiion or conformity to the laws: 
of this country, could have provided, de- 
fended, or prote ed them againſt the for- 


feitures and penalties to which they are 


now liable. For the firſt five years of the 
Earl of Newburgdh's life, the ſanction of 


the Seventh of Qucen Ann, was to him as 


irrefragable a ſecurity for his Birth-right 
and Inheritance, as the whole Code of 


| Statutes now ein force, is to the Nation at 


large. 


